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China’s Anti-trust Authority Banned 

P3 Alliance 
 

After spending ten months reviewing the P3 application, 

Chinese Ministry of Commerce (MOFCOM) has delivered its 

second veto since its anti-trust institution established in 

2008. On 17 June 2014, MOFCOM announced to block 

proposed alliance of top three shipping lines, the Maersk 

Line, Mediterranean Shipping Co (MSC) and CMA CGM. 

The rejection is disappointing for the industry, especially for 

other prospective alliances, such as G6. The industry shall 

be cautious about the limits set by the Chinese Authorities.  

 

In 2008, the Chinese legislators published the country’s first 

anti-monopoly code and granted greater power to the 

authorities; From then till last year, the MOFCOM had 

reviewed 740 merger proposals and denied only one, which 

is Coca-Cola’s bid to buy China’s largest juice maker 

Huiyuan, while 22 others were approved with condition.  

 

On the MOFCOM’s official website, explanations were given 

by the official in charge of the anti-trust review under 

Ministry of Commerce. The official said that the Ministry 

welcomes companies to gain market share through 

increasing their own efficiency and competitiveness. 

However, he furthered that the effect of the merger have to 

be carefully analyzed when powerful market players try to 

gain greater share through mergers.  

 

The MOFCOM classified P3 as close affiliation, whose 

market share in Asia-Europe service would exceed 47% 

after the planned vessel sharing agreement. While reviewing 

the application, the MOFCOM had noticed P3 the 

agreement’s potential negative effect towards competition 

and request P3 to submit relief plans. P3 did the submission 

but failed to satisfy the MOFCOM; The Ministry held that the 

plans submitted were without legal basis and lack of support 

of evidence, and the applicant failed to prove the agreement 

was in line with public interest, as well as that the merger’s 

benefit would exceed its negative effect towards competition. 

 

P3 Anti-trust Investigation Chronology 

 

 18 September 2013 - Maersk, MSC, CMA CGM filed an 

application to MOFCOM; Further documents were 

required to be supplemented as MOFCOM held the 

application materials were incomplete. 

 19 December 2013 - Further documents were 

submitted as per required in Article 23 of Anti-trust Law; 

The MOFCOM accepted to review the application. 

 18 January 2014 - The MOFCOM announced that it 

needed extra time for further consideration. 

 18 April 2014 - The MOFCOM announced to postpone 

the investigation to 17 June 2014. 

 17 June 2014 - Application denied.  

 

The blocking of the P3 alliance by the MOFCOM is 

disappointing for the industry. It was widely believed the P3 

alliance is an excellent opportunity to stabilize the main trade 

in terms of capacity management and efficient use of asset; 

Had the alliance been approved, Maersk Line could gain 

access to MSC’s fleet of large ships, while MSC could use 

Maersk’s advanced network. It was reported that Maersk Line 

and MSC were the ones who initiated the formation of the P3 

and analysts said the two world’s top carriers had an obvious 

interest in the alliance, especially on Asia-Europe service. It 

is believed the two companies will enhance cooperation 

despite the surprised rejection of MOFCOM. 

 

However, it should be noticed that cooperation must be done 

within the limit set by the anti-trust authorities. From the P3 

case, it can be seen that a ten years vessel sharing 

agreement can be held as “close affiliation” according to the 

MOFCOM’s judgment. And close affiliation plus 47% market 

share would result in rejection. While industry players have in 

their toolboxes different tools, such as slow steaming, 

redesigning networks and buying Russian bunker, to battle 

with the falling rate and rising costs. It has to be prudent 

about long term vessel sharing agreement. Comparing with 

P3’s agreement set to last for at least a decade, it seems that 

G6 took a significantly more cautious strategy to bring about 

a two years agreement with extension option. 

 

 

The Supreme Court Releases First 

Five Model Cases and Establishes 

Case Monthly Release Mechanism
 

In a press conference held on 30 April 2014, the Supreme 

Court published five model cases decided recently and 

announced to establish Model Case Release Mechanism as 

part of legal reform started since the end of last year.  

 

The five cases include the well-known case of China's tech 

giant Tencent vs Qihoo 360, a criminal case sentenced to jail 

three men for damping 35 tons toxic chemical into river and 

an enforcement case against rich business millionaire. The 

other two cases were in relation to Real Estate Transaction 

and Patent Infringement. Regarding the new Case Release 

System, the Supreme Court said the system was aimed at 

promoting judicial transparency and educating the public. And 

it promised to release at least five cases, which would be 

selected among effective judgments decided by the Supreme 

Court and lower courts. 

 

The Tencent vs Qihoo 360 case caught the eyes of the public 

not only because the first instance was heard by the Supreme 

Court, and its result will affect hundreds of millions Chinese 



 

 

web user but also because it is the case laid down the rules 

for competition in the prosperous Chinese IT and internet 

industry. The Court decided that Qihoo’s criticism against 

QQ over violating users’ privacy was lack of factual basis 

and Qihoo’s software which blocked QQ’s ads was unfair 

competition. The criminal case released shows that the 

prosecutors and courts were strengthening their effort 

against the polluters. The details about this case will be 

further explored in the case updates of this newsletter below. 

The enforcement case is also interesting; It is against a rich 

business man living in million-dollar worth house and driving 

luxurious cars. The disobedient man finally cooperated with 

the court at the pressure of media exposal and the court’s 

no-flight and no-luxurious lifestyle injunctions. For more 

details, those cases can be found in the Supreme Court’s 

website at below link. 

http://www.court.gov.cn/xwzx/tt/201404/t20140430_195467.

htm 

 

 

Shanghai Pilots Judicial Reform for 

Greater Judicial Independence
 

On 9 July 2014, the Supreme Court announced a new five-

year judicial reform plan suggesting 45 various measures to 

promote judicial independence in the country. Three days 

after, Shanghai pioneered the reform by releasing its pilot 

plan.  Shanghai is one of the six areas selected to pilot the 

judicial reform. Other five areas are Guangdong, Jilin, Hubei, 

Hainan and Qinghai. Once the pilot program is completed 

and reviewed as successful, the nationwide reform will 

follow soon. 

 

The legal reform proposed by the Supreme Court is aiming 

at solving the following major issues: First, local 

governments now control the finance and personnel of local 

district courts, and they can easily impose undue influences 

upon the individual case. Second, currently the handling 

judges cannot make final decisions directly but have to wait 

the approval of higher level in the same court. Third, the 

responsibility of the judge is not clear cut under the current 

system. Fourth, judges and other government bureaucracies 

now share the same retirement plan, and it is proposed 

judges could retire later. 

 

To deal with the problems above mentioned, Shanghai’s 

pilot plan includes five major parts. First, the court will be 

composed of 33% staff as judges, 52% as supporting staff 

to judges and the remaining 15% have a management role. 

Second, the judges will be classified into four grades and 

the first as the highest. After at least four-year practice, 

judges can be promoted to higher grade and their salary will 

be related to their grade. Thirdly, the presiding judge will be 

responsible for the case and a list of power will be 

established to contain the judicial power. In the fourth and 

fifth parts, the finance and personnel of the lower courts will 

be unified managed at the provincial level. 

 

At last it should be noted that neither the Supreme Court’s 

five years plan nor the Shanghai’s pilot program touches the 

issue regarding the relationship between provincial high court 

and the Supreme Court. This is an important gap which has 

to be closed for a complete nationwide reform 

 

 

The Supreme Court Establishes 

Special Environmental Tribunal to 

Tackle Pollution
 

In a press conference held on 3 July 2014, the Supreme 

Court announced to establish a new tribunal dedicated at 

handling cases involving air, water and soil pollution.  

 

According to the Supreme Court’s spokesman, Mr. Sun 

Jungong, the special tribunal’s responsibility includes hearing 

the environmental tort cases involving pollution, cases 

involving dispute over the right to mineral and natural 

resources exploration and environment protection and 

development disputes over forest, grassland, lakes and rivers 

etc. The tribunal is also responsible for drafting judicial 

explanations to guide the lower court in deciding 

environmental cases. 

 

At the provincial level, on 28 April 2014 the Fujian High Court 

forest tribunal was renamed as the environmental tribunal. It 

was the first such tribunal being established at the provincial 

high court level. The tribunal would be supported by a group 

of technical consultants and professionals in the field of 

environmental protection, agriculture, marine environment 

and natural resources exploration.  Currently, 16 provinces 

has established more than one hundred environmental 

tribunals or alike. According to the environmental judge 

Tangling and Guizhou environmental official Liuming, the 

judicial effort aimed at penalizing someone and such reform 

is much more intended to balance the discretionary power on 

the hand of local government in respect of environmental 

exploration.. 

 

 

Mr. Wang Jing Elected as Chairman 

of All China Lawyers Association 

Maritime Law Committee
 

Wang Jing & CO. is delighted to announce that our managing 

partner Mr. Wang Jing has been elected the chairman of 

Maritime Law Committee of All China Lawyers Association. 

On 27 March 2014 at the thirteenth meeting of the Standing 

Council of the Eighth Council of the All China Lawyers 

Association, the election was held for the positions of 

Chairmen and Vice-Chairmen of the various committees. 

Committees such as the Criminal, Intellectual Property, 

Maritime, Protection of Minors, Finance, Securities and 

Insurance, International Services, Environment, Resources 

http://www.court.gov.cn/xwzx/tt/201404/t20140430_195467.htm
http://www.court.gov.cn/xwzx/tt/201404/t20140430_195467.htm


 

 
and Energies and Economic Law, had elections to 

determine the newest Chairmen and Vice-Chairmen of 

these distinguished posts. 

 

Being elected the chairman of the Maritime Law Committee 

is Mr. Wang Jing’s personal Honor as a leading expert of 

Maritime Law. It also confirms our firm’s continued 

professionalism in shipping area. Wang Jing & Co. will 

further improve our services for the clients. 

 

 

 

 

 

Agreement Made through VHF to 

Deviate from the COLREG may 

Result in Heavier Liability for Own 

Vessel 
 

 

On 5 July 2014, the Supreme Court, for the seventh time, 

published five leading cases, among which the No. 31 was a 

shipping case regarding apportionment of liability for collision 

when vessels agreed to deviate from the COLREG through 

VHF. 

 

Fact 

 

On the night of 3 June 2008, MV “MIRANDA ROSE” (MR) 

and MV “Wei Lun 06” (WL06) were approaching each other in 

the Yianyuansha Precautionary Area of Shanghai Port. At the 

same time, an outbound container vessel, RIO DE JANEIRO 

EXPRESS (RDJ Express) was sailing under pilotage behind 

MR. At 2327, the pilot onboard RDJ Express informed MR 

through VHF confirming that they were overtaking MR.  

 

At 2332, the pilot onboard REJ Express called WL06 and MV 

Zheng An 8 (ZA8), who was then at the port bow of WL06 

distance 0.2 nm sailing inbound, through VHF and suggested 

both WL06 and ZA8 to pass with her port to port. ZA8 refused 

such suggestion and applied hard starboard to avoid collision 

while WL06 accepted it at the strong request of REJ 

Express’s pilot. 

 

At 2338, WL06 sailed to MR’s port bow and discovered the 

red light displayed; WL06 started to reduce her speed and at 

the same time called MR through VHF requesting her to alter 

to port. However, MR’s maneuverability to port was restricted 

as she had not safely cleared RDJ Express. At 2341 when 

WL06 just narrowly cleared RDJ Express, the distance 

between MR and WL06 was just 0.2 nm; Although both ships 

applied hard maneuver to ports, it was too late to avoid the 

collision. At 2342, starboard quarter of WL06 contacted with 

MR’s starboard bow. 

 

The collision caused a total loss of 4,504,605.75 RMB to 

WL06 including salvage, clean-up cost, cargo losses and 

repairing fees etc. Therefore, the owner of WL06 lodged a 

case before the Shanghai Maritime Court against MR’s owner 

alleging that MR was in breach of the VHF agreement thus 

should bear 80% liability. 

 

Court Decision 

 



 

 

On 20 September 2011, Shanghai Maritime Court handed 

down the judgment holding that the two parties were equally 

liable for the incident.  

 

It was held by the court that before the two vessels agreed 

upon actions to be taken, they were in a crossing situation 

Had both vessels acted as per COLREG, they should have 

passed each other safely starboard to starboard. MR, for its 

own convenience, firstly, made the suggestion to deviate 

from the COLREG according to which MR should give way 

to WL06. However, WL06 agreed such suggestion. The 

court ascertained the parties’ intention at the time as that 

each vessel would keep the other vessel on her port side. 

 

Under such special situation where both parties agreed to 

deviate from the COLREG, there were neither “stand on 

vessel” nor “give way vessel”. When a close-quarter 

situation arose subsequently, both vessels should take 

equal responsibility to sail very cautiously and to take 

actions to avoid collision. The court furthered that the fact of 

the case showed that both parties were expecting the other 

vessel to give way to own vessel. Both vessels’ faults were 

similar on negligence in look-out and failure to maintain a 

safe speed and to take early action to avoid the incident. 

Therefore, the liability for collision was apportioned as 50:50.  

 

It shall be learned that had “give way vessel” under 

COLREG agreed with other vessel to deviate from the 

COLREG and collision followed, the starting point for liability 

apportion would be 50:50. Normally, when collision happens, 

give way vessel should take the major liability as it was them 

contributed to the danger. In another word, the legal position 

of “stand on vessel” would be impaired by agreeing to 

deviate from the COLREG. 

 

Our recent experience shows that improper use of VHF 

communications contributes significantly to the collision 

accident. And seafarers should always bear in mind VHF 

communication can never replace compliance with 

COLREG. 

 

 

Court Sentenced to Prison Three 

Men for Pollution Crime 

 

The case is one of the five Model cases released during the 

monthly press conference held by the Supreme Court on 30 

April 2014. In the last few years, rising public awareness 

pushed Chinese lawmakers to clarify the law and promoted 

the lawyers to strengthen their effort against pollution. 

Regarding ship-sourced pollution, seafarers are generally 

safe from criminal charges under the current legal 

framework; Criminal liability does not apply to pollution 

caused by negligence such as collision or grounding. 

However, it shall be noted the risk of criminal liability for 

discharging intentionally untreated waste and oily water 

overboard.  

 

Background 

 

Since the implementation of PRC Criminal Code 1997, 

polluters are subject to criminal charge if their action causes 

“serious environmental pollution, heavy property losses, or 

grave consequences of personal deaths and injuries”. 

However, neither the Criminal Code nor other laws gave clear 

definition for major pollution accident, heavy losses and grave 

consequences; It seems that the law had not been 

implemented in its full force before 2013. 

 

On 17 June 2013, the Supreme Court and the Supreme 

Procuratorate jointly issued a new judicial explantation, the 

“Interpretation of the Supreme People's Court and the 

Supreme People's Procuratorate on Several Issues 

concerning the Application of Law in the Handling of Criminal 

Cases of Environmental Pollution” (Pollution Crime 

Explanation 2013). From December 2013 to April 2014, 

Chinese courts decided more than one hundred cases 

regarding pollution, and in over eighty cases of them, 

polluters were found guilty of the crime of environmental 

pollution.  

 

The Case 

 

In the end of July 2012, a chemical company, Shandong 

Xingfu New Materials, planned to dispose of a parcel of 

sulfuryl chloride which was the byproduct of the company’s 

production. Once the material was released water, it would 

react and releas hydrogen chloride gas and sulfuric acid. Also, 

the chemical is easy to decompose to sulfur dioxide and 

chlorine.  

 

The Company appointed the defendants to handle and 

dispose of the chemical. On 25 July 2012, the defendants’ 

truck loaded 35 MT’s chemical from the Company’s Premise 

in exchange of handling fees of RMB 10,500. At about 2 a.m. 

27 July 2012, the defendants drove the truck to a bridge over 

Xiaoqing river and discharged all the chemicals into the river. 

The chemical reacted with the water releasing toxic gas 

which killed one woman and injured many others living in the 

neighboring village. 

 

All the defendants were arrested and prosecuted with the 

crime of endangering public security by dangerous means. 

However, the court held the defendants guilty of the crime of 

environmental pollution rather than endangering public 

security. The first defendant was sentenced 6.5-year 

imprisonment with RMB 150,000 fine, second defendant 6-

year with RMB 100,000 fine, and third defendant 5.5-year 

with RMB 100,000 fine. 

 

Relevance to ship-sourced pollution 

 

It is clear from Article 338 of PRC Criminal Code that the law 

only punishes those who maliciously release, dump, or 



 

 
dispose of polluting materials into land, water, and the 

atmosphere in violation of state laws. Serious marine 

pollution normally follows accidents such as vessel collision, 

grounding and others like mishap. In those events, pollution 

normally results from negligent handling of the ship, or 

natural force, or a combination of the human and natural 

factors. Due to lack of malice, it is very unlikely, if possible, 

to hold seafarers accountable for criminal liability and they 

are only subject to civil and administrative liability.    

 

The position would be different in the case if the ship 

illegally discharged pollutants into Chinese territorial water. 

According to the Pollution Explanation 2013, ship-sourced 

pollution can be easily caught by the definition of criminal 

action.  

 

In Article 1, fourteen situations were enacted and defined as 

criminal action, including such as illegally discharging more 

than three tons hazardous wastes, property loss exceeding 

300,000 RMB and causing any serious injury. Furthermore, 

Article 3 prescribes that if the pollution causes serious 

injuries of more than three persons or the resulting property 

loss exceeds 1,000,000 RMB, it constitutes severe criminal 

action for which the applied penalty is much heavier at 

minimum three up to seven-year imprisonment with fine. 

The criterions above are not hard to meet considering the 

amount of pollutants merchant vessels carrying onboard and 

the growing expensive cost of clean-up. 

 

In practice, very rare case has been reported that seafarers 

were prosecuted for pollution. However, the Pollution 

Explanation 2013 clearly set down the criminal liability for 

pollution of which those working onboard shall be fully 

aware when navigating within Chinese territorial sea. 

 

 

China’s Legislature Revises the 

Decades Old Environment Protection 

Law 

Through 30 years development at every cost, China has 

become the world’s second-largest economy and top energy 

consumer. And China’s antique environment protection law, 

which was passed in 1989, seems not suitable for the country 

now; Factories discharge pollutants directly into rivers and 

sea, and smog now covers many Chinese cities especially in 

the winter time.  

 

On 24 April 2014 after three years furious debate , the 

Standing Committee of National People’s Congress finally 

passed the first amendments to the country’s environmental 

protection law in 25 years.  The legislation procedure began 

in early 2011 but finally made through the NPC Standing 

Committee after three years; It even forced the Standing 

Committee to have an unprecedented fourth review before 

passing it. The Amendments will enter into force from 1 

January 2015.  

 

The new law gives environmental authorities greater power 

and prescribes much harsher punishment against polluters. 

The Amendments also bring about some new ideas such as 

the day based fine, government environment performance 

examination, environment impact assessment, public interest 

litigation and mechanism to sack officials guilty of 

environment-related wrongdoing. Although the new law 

provides very robust provisions, it is unlikely the environment 

crisis can be solved soon as local governments are still under 

pressure of development and reluctant to allocate resources 

to its environmental protection bureau.  

 

The three-year battle for the new law 

 

The revision process was started in 2011 when the Standing 

Committee of National People’s Congress announced to 

initiate the project to amend Environmental Protection Law 

and put it into their annual working plan. In late January 2011, 

the Environmental Protection and Resources Conservation 

Committee of the National People’s Congress(NPC EPRCC) 

who was then responsible for drafting the amendments, 

invited the Ministry of Environmental Protection(MOFEP) to 

produce a draft for their review. 

 

The MOFEP so did the draft work. The MOFEP’s draft 

strengthened the local government’s liability and created 

heavy penalties for polluter. Article 15 of the draft required 

local governments to carry out Environmental Impact 



 

 

Assessment (EIA) when making their economic policies. 

Article 22 established the government environmental 

performance examination system that failed government’s 

official in charge would be questioned by the central 

government’s supervision department and be exposed in the 

media. Article 41 created a daily based fine which the 

environmental authorities may impose an un-limitable fine 

upon polluters who refused to rectify and kept polluting. 

 

The MOFEP’s proposal was heavily protested when it was 

revealed and submitted NPC EPRCC; In 2011, although the 

pressure was high on reforming the outdated and 

unfavorable Environmental Protection Law 1989, the 

suggestion that economy should take priority was equally 

persuasive. Obviously, stakeholders such as local 

governments disliked the MOFEP’s plan which would have 

placed heavy burden upon them and the legislation process 

was significantly influenced by these factors.  

 

In September 2011, NPC EPRCC submitted its first draft to 

the Standing Committee of the National People’s Congress. 

Afterwards in August 2012, the Standing Committee 

published the draft of the amendment and initiated the first 

public consultation. In the draft, the MOFEP proposed 

strong articles mentioned in the above paragraphs were all 

deleted. The NPC EPRCC expressed that they would like to 

take a cautious strategy to revise the law in eight limitable 

field. At that time, the prospects seemed grim for China to 

adopt a strong law.  

 

The MOFEP was so disappointed by the published 

amendment that it publicly condemned the draft as poor and 

insufficient to address the environmental challenge. While 

conflicts always happen between different departments of 

government, it is rare case for Chinese government 

institutions to publicly express their voice of against. In the 

paper published in the MOFEP’s official website on 29 

October 2012, it addressed to the NPC EPRCC four main 

reasons of dissatisfaction and raised 34 articles of 

amendment suggestion. 

 

Then it came to the Spring of 2013 when the annual meeting 

of National People's Congress and Chinese People's 

Political Consultative Conference were held in Bejing. 

Before the meeting, Beijing had suffered from a historical air 

quality crisis and for several times the air-quality index had 

exceeded the sensor’s maximum parameter. During the time 

of the meetings, the air quality recovered but the Beijing city 

was still covered by heavy smog.  

 

Thus, air quality problem and environmental issues naturally 

became a hot issue which attracted the attention of the 

media and public. In a working meet of Beijing 

representatives, a journalist was crying to condemn the 

government’s policy of developing economy at the cost of 

pollution. The government responded by promising to take 

measures to improve the air quality. On 5 March 2014, 

Premier Li Keqiang said “the country would declare war to 

pollution as it did to poverty”. In the media conference, 

Premier Li said he shared the feeling of sadness with the 

people regarding deteriorating air quality issues and he 

promised to tackle the issue. 

 

Backed by growing public awareness, it seemed the tide had 

turned then and the force against a stronger environmental 

protection law retreated. NPC EPRCC was deprived of the 

right to draft the law. On 17 July 2013, a new draft was 

published, which was significantly different from the first one. 

The number of amended articles grew from 30 to 45. And 

many MOFEP proposed articles was included in this draft. 

However, it seems the public and media were still unsatisfied 

and the legislature was forced to revise again and add up 

more detailed provisions. It finally led to the version passed in 

April 2014, which contains 70 clauses, more than doubled 

than the first draft. 

 

The teeth of the new law 

 

Power to detain personnel and assets 

 

From 2015, the environmental authorities will be able to seize 

polluter’s assets and jailed the responsible person for up to 

15 days. Under the old law, authorities could only impose 

fines over companies; Even when they discovered severe 

pollution endangering people’s life and property, they could 

not do anything but to report the issue to the local 

government who had power to stop the polluter’s operation 

temporarily or permanently. In contrast, article 25 of the new 

law prescribes that the environmental authorities may seal up 

or seize the facilities and premise of  the polluter. Article 63 

lays out four severe wrongdoings for which the polluter’s 

manager and/or other responsible personnel    punished by 

administrative detention up to 15 days. 

 

Day based accumulative fine 

 

The new law created a strong financial detergent which is an 

unlimited accumulative fine. Article 59 provides polluter who 

fail to rectify has to pay a daily fine until the pollution was In 

determining the daily fine rate, factors such as the operating 

cost of polltuion control facilities should be considered to 

ensure that pollution would be uneconomical for the fined. In 

the past, it was typical for factory to pay the fine and kept 

polluting and some factory who had pollution control 

equipment normally only operate them when environmental 

officials visit for inspection as the operating cost is far beyond 

the potential fine.  

 

Those phenomena could disappear if the authority enforced 

the daily fine to its full strength. Over China, t daily fine 

system was first known in 2007 at Chongqing city, Southwest 

China. On1 September 2007, new local environmental law 

entered into force. The law empowered the local 

environmental  to impose a fine in the amount of up to 

100,000 RMB per day upon polluters. The local authority 

seemed to have fully implemented the new law and a 

chemical factory was fined 2,400,000 RMB for failure to 



 

 
rectify until 23 days later. According to the CENEWS, 95.9% 

of fined factories decided to rectify and comply with the new 

law while in the past only 4.8% did so. It shall be noted that 

Chongqing's daily fine had a 100,000 RMB cap and the daily 

fine under the new law will be uncapped. 

 

Public Interest Litigation 

 

The new law will give more than 300 NGOs title to sue the 

polluters making public supervision possible. According to 

article 58, in order to lodge a public interest case against 

polluters, organizations have to fulfill following three 

requirements: Firstly, they must be registered with Civil 

Affair Bureau of the city level or above; Secondly, they must 

have engaged in environment protection work at least for 

five consecutive years; Thirdly, they should have no record 

of breaching any laws.  

 

Currently, about 300 NGOs satisfy the above standards 

while very unfortunately some organizations will be barred 

from public interest litigation, including the famous 

environment NGO, Nature of Friend (NOF) who was the first 

non-government NGO being able to successfully register a 

public interest litigation case. In 2011, NOF earned its 

reputation through suing the notorious Yunan Polluter that 

dumped more than 5000 tons waste containing chromium 

into a local reservoir poisoning to death 77 nearby villagers’ 

cattle and causing severe damage to the environment over 

large areas. However, NOF will not be able to do such a 

kind of thing from 2015 as it was registered with the Beijing 

Chaoyang District Civil Affair Bureau, lower than the law 

requested City Level Bureau. And obviously it will also 

barred the NGO who was registered as a company with the 

local Industrial and Commercial Administration. 

 

The wording of this article was heavily debated during the 

legislation process, and it was reported that severe disputes 

over the article triggered the historically unprecedented 

fourth review of the bill. In August 2012 when the first draft 

was published, public interest litigation was totally excluded 

and not mentioned at all.  

 

In the second draft published in June 2013, the bill granted 

title to sue to the only one organization, All-China 

Environment Federation. The proposed article was widely 

criticized by the media. Mr. Liu Jianqiang said the article 

drove China back to 40 years when the country was ruled by 

people rather than law. And Infzm criticized All-China was a 

semi-government organization formed by high rank 

environmental officials. Infzm further alleged All-China 

Environment Federation engaged in power rent seeking by 

receiving companies, such as Jiulong Paper who had a 

record of being fined by environment authorities, as their 

member and charging those companies for membership 

fees. 

 

The article was subsequently revised. In October  2013, the 

bill for the third review was released to the public. This draft 

provided that the title to sue would be granted to the 

organizations who were registered with the Ministry of Civil 

Affairs (MOFCA),and and specialized in environment work for 

more than five years and had good standing. At that time, 

only a dozen of organizations was registered with the 

MOFCA most of which had the government background. And 

the word “good standing” literally would give judges unlimited 

discretion deciding whether to accept and register the case. 

Again, the article was criticized by the media. On 22 April 

2013 when the bill was under the fourth review, NOF issued a 

letter calling the legislature to relax the requirement and to 

grant more organizations right to sue the polluters. The 

Standing Committe did the expansion at last and more than 

300 organizations will have title to sue since 2015. 

 

The prospects 

 

The new law does grant much greater power to the 

environment authorities compared with the old one. However, 

the prospect of solving China’s environment problem soon 

remains dim now as three major obstacles lie between the 

new law and a cleaner environment.  

 

Firstly, although the law will grant greater power to 

environment authorities, their finance and personnel will still 

be controlled under the local governments who seemed 

unwilling to allocate significant resources to environment 

authorities. In 2013, the Guangzhou government realized 

110.45 billion RMB tax and other income and it granted just 

187.7 million RMB, equivalent to 0.016% of annual income, to 

Guangzhou Environment Bureau. In 2013, the Guangzhou 

Environment Bureau had merely 300 working staff members 

who were less than the workforce of Guangzhou Sports 

Bureau who was responsible for maintaining the city’s sports 

facilities.  

 

Secondly, from the past three-year  law making process, it 

can be seen interests of developing economy and 

environment protection competed fiercely with each other. 

And local governments are now still under great pressure to 

develop economy and create jobs. It seems the local 

government will continue to focus on developing the economy 

in the coming few years even at some cost of environment. 

 

Thirdly, China’s energy structure problem is difficult to solve. 

China’s developments need more power and electricity. 

According to World Bank’s Figure 2013, China’s per-capita  

electricity consumption was 3,298 kwh, which was about half 

the Hong Kong consumptionand a quarter of United States. 

However, figures of China’s National Bureau of Statistics 

showed that in 2012 about 78% of the country’s electricity 

was generated by thermal power plants most of which was 

coal-fired. And it seems that clean and safe energy choice for 

China will still be rare in the coming years, and it is likely 

more coal will be burned to satisfy growing power demand. 

China has abundant coal reserves but currently is lacking 

natural gas. Although China and Russia entered into a 

gigantic 400 billion USD gas deal in May 2014. The supply 

will not be ready soon as the two countries are still discussing 



 

 

the transportation tube plans. Japan’s soaring demand for 

LNG after Fukushima accident significantly drove up the 

Asian LNG price making it uneconomical in China to be 

used for power generation. Therefore, in the near future, 

burning more coal and bearing its pollution may be the only 

choice for satisfying the growing power demand of 

developing China. 

 

To summarize, lacking resources will make it difficult for 

authorities to enforce the robust new law. Pressure for 

growing economy and lacking cleaner energy option make it 

difficult to take environment protection as priority.
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Nairobi Wreck Removal Convention 

Will Enter into Force 2015 
 

 

Eight years after the International Convention on the 

Removal of Wrecks (Wreck Removal Convention) was 

adopted at an IMO Diplomatic Conference in Nairobi in 2007, 

the Wreck Removal Convention will enter into force on 14 

April 2015; On 14 April 2014, Denmark deposited the 

instrument with the IMO and became the tenth country to 

ratify the Convention, thereby triggering its entry into force 

exactly 12 months later. The ten Contracting States are: 

Bulgaria, Denmark, Germany, India, Iran, Malaysia, 

Morocco, Nigeria, Palau and the United Kingdom. 

 

Application and scope of the Convention 

 

The Convention primarily applies to the State Parties’ 

Exclusive Economic Zone (EEZ) which extends to a 

distance of up to 200 nautical miles from the coastal 

baseline from which the breadth of territorial sea is 

measured.  

 

Under the Convention, a State Party may opt to extend the 

Convention’s application to its territory, including territorial 

sea; Bulgaria, UK and Denmark have made the option to 

include their coastal waters under the terms of the 

Convention while the other countries, namely Germany, 

India, Iran, Malaysia, Nigeria and Palau, have not. 

 

According to Lloyd’s London statistics, 45% of the major 

casualties between 2000 and 2010 were due to groundings; 

The incidents are more than likely to occur within the 

territorial water, but not in the EEZ. Under PRC law, the 

vessel’s owner is liable to remove wrecks located within the 

territorial water. 

 

Ship was defined as any seagoing vessel, including hydrofoil 

boat, air-cushion vehicle, submersible, floating craft and 

floating platform. Oil rigs are expressly excepted when those 

rigs are on location engaged in exploration, exploitation or 

production of seabed mineral resources.  

 

Compulsory Insurance and Insurer’s Liability 

 

From 14 April 2015, compulsory insurance requirements will 

apply to ships of 300 GT or more, and the required amount of 

insurance will be in line with the applicable national or 

international regime but in no case exceeding the LLMC 76 

standards. Registered owners will be required to take 

insurance to cover the liability under the Convention for a ship 

which is flying the flag of a state party or entering or leaving a 

port or offshore facility in the territorial sea of a state party. 

Certificate of Insurance in the form prescribed in the 

Convention must be maintained on board according to the 

Convention. 

 

To get a certificate of insurance, the registered owners must 

firstly obtain a “blue card” from their P&I clubs confirming the 

club's acceptance for the insurer’s liability under the 

Convention. Then, owners should submit the blue card 

together with their applications to the state authorities. For 

ships registered in a State Party to the Convention, 

application should be made to the authorities of that state. 

For ships registered in other States, owners should apply to a 

State Party who is willing to issue Certificates under such 

condition. 

 

The certificate of Insurance will record the insurer that has 

issued the blue card. Under the Convention, the claimants 

may bring the action directly against the insurer; The insurer 

will be responsible for owners’ liability, and he may enjoy 

owner’s defenses. However, in the action brought by the third 

party claimants against insurer, the insurer is unable to 

invoke policy defenses and any other defenses they might 

have been entitled to invoke in proceedings brought by the 

registered owner against the insurer except the defense of 

willful misconduct of the owner,. 

 

Unlike the CLC Convention, the Convention has no 

Independent liability regime. The Convention leaves the 

limitation issue to domestic law and International Liability 

Limitation Conventions. In the case the registered owner is 

not entitled to limit liability, the insurer will be liable up to the 

limit of the insurance amount.     

  

Comparison of the Convention and Chinese Domestic 

Law   

 

Currently, China has not codified separate regulations 

regarding wreck removal. The related regulations and rules 

can be found in Administrative Regulation on Wreck Removal 
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1957, Maritime Traffic Safety Law 1983, Provision of the 

Supreme People’s Courts for trial of Ship Collision and 

Contacting Cases 1995, Special Maritime Procedure Law 

1999, Detailed Rules for the Implementation of the Water 

Pollution Prevention and Control Law 2000, Regulations on 

Administration of Traffic Safety in Inland Waters 2002, 

Provisions of the Supreme People's Court on Some Issues 

about the Trial of the Cases of Ship Collision Disputes 2008, 

Regulation on the Prevention and Control of Vessel-induced 

Pollution to the Marine Environment 2009 and Several 

Provisions of the Supreme People's Court on the Trial of 

Cases of Disputes over the Limitation of Liability for 

Maritime Claims 2010. 

 

Liable Parties 

 

The Convention – The registered owner shall be liable for 

the costs of locating, marking and removing the wreck. 

 

Chinese Law – Potential liable parties include the owner, 

operator and the persons who contribute to the incident. 

 

Direct Action 

 

The Convention – Third party claimants may bring 

proceedings directly against the vessel’s P&I club. 

 

Chinese Law – In the case where liability was insured by 

commercial insurance company, third party claimants might 

bring proceedings against the vessel’s liability insurer 

relying on Article 65 of Insurance Act 2009. However, the 

position will probably be different if the liability was covered 

by P&I Clubs; The Supreme Court held P&I Clubs are non-

profit making organizations rather than commercial 

insurance companies and thus the Insurance Act 2009 did 

not apply to club cases.   

 

Limitation of Liability 

 

The Convention – The Convention did not provide particular 

limitation regime and left it to the national and international 

regime. Insurer’s liability is capped by the amount of 

insurance. 

 

Chinese Law –  Under Chinese Maritime Code, the cost of 

wreck removal is not limitable. However, if the owner of the 

wreck constituted a limitation fund, the claimant would have 

two options in practice. First, as a creditor of un-limitable debt, 

the claimant may enforce against the owner’s assets outside 

the limitation fund such as sister ships and bank accounts. 

Second, the claimant may also opt to give up the “un-limitable” 

nature of his right and registered it with the limitation fund. In 

the latter case, the claimant for wreck removal costs will have 

no priority over other creditors registered with the fund, and 

they will be proportionately indemnified with others. 

 

Future Development in China 

 

In recent years, the MSA and leading professionals in this field 

have been calling for legal reform to ensure sufficient finance 

would be provided for wreck removal operation. The proposed 

reforming plans can be summarized as the approaches below. 

The first is to established national compulsory insurance and 

financial security mechanism. The second is to establish a 

dedicated fund to indemnify wreck removal cost. The third is to 

join the Nairobi Convention, which would bear minimal cost. 
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